July 14,2008

Financial Services Commission of Ontario
Motor Vehicle Accident Claims Fund
5 160 Yonge Street
P.O. Box 85, 4th floor
Toronto, Ontario , M2N 6L9
Dear Sirs:
Re: Five Year Auto Insurance Review
There are a number of areas that I feel need to be addressed during the Five Year
Review .
NO-FAULT BENEFITS
As a lawyer practicing in the field of personal injury claims for the past 27 years,
I have experienced all of the major revisions to the auto insurance regime in
Ontario since expanded no-fault benefits were first introduced in response to the
"insurance crisis" of the early 1990' s caused by rising premiums. I recall that
one of the justifications for an expanded no-fault system was to eliminate the need
for lawyers to become involved in minor motor vehicle accident cases so that the
savings in legal expenses could be passed on to the motoring public in the form of
reduced premiums. Over the intervening years, the no-fault benefit schedule has
become so complicated and convoluted that only lawyers specializing in
automobile claims have any hope of ever coming to grips with its terms .
The Stat utory Accident Benefits Schedule (SABS)
The average member of the public is simply incapable of deciphering the SABS
so as to know what benefits they are entitled to, the process involved in applying
for benefits, and their rights should a claim for benefits be denied by their insurer.
The SABS in their current form read like the Income Tax Act . Any hope that
simplifying access to first party benefits would reduce the need for legal advice
has been illusionary .

I. The SABS should be rewritten from top to bottom in plain English so

that the average person can understand what benefits they are
entitled to and how they go about accessing them.

Section 42 Examinations
The insurance industry lobbied to have DAC' s eliminated, claiming that the cost
of the DAC system (Was it $250,000,000.00 a year?) was money that could be
better spent providing benefit s to insureds. The DAC' s were eliminated and in
their place we got unlimited Disability Certificates and out-of-control Section 42
Exams. FSCO should determ ine how much money the insurance industry is now
paying for Section 42 exams as I am certain that there has been no financial
savings by this change.
There are many inequities involved in Section 42:
•

There are financial restrictions on how much an insured' s
treatment providers are paid to prepare reports. There are no
restrictions on how much the insurance industry can pay to
have their experts write reports.

2. The insurance companies should have the same financial
restrictions as insureds for Section 42 examinations and
reports.
•

Even though the insurance industry has to pay for Rebuttal
Reports, they are not required to reconsider their initial denial
on the basis of the information contained in the Rebuttal
Report. I do not believe there is any statutory obligation on the
insurance company to even read the Rebuttal Reports.

3. The SABS needs to be amended to place an obligation on the
insurer to reconsider the benefit denial once a Rebuttal Report
is received, giving due consideration to the information
contained in the Rebuttal Report and there should be a time
limit of 10 working days for this.
•

Multiple Section 42 examinations can be required in response
to a single Treatment Plan. These clusters of insurance exams
are frustrating and demeaning to insureds who simply want to
access the treatment s and the services recommended by those
who are responsible for their care and rehabilitation .

4. Some limit must be placed on the use of Section 42 exams, i.e.,
only once every six months.
•

Insurance compani es are using Section 42 exams, which should be
limited to an opinion as to whether a specific good or service is
reasonabl e or necessary, to seek their own hand picked assessors'
opinions on prognosis and future treatment s. TIle insurance
industry has no place in the treatment of the insured .

5. Section 42 should be amended so that it is clear that the onlv
issue to be addressed by a Section 42 assessor is whether a
particular good or service under consideration is "reasonable
and necessary". No more requests for prognosis or treatment
recommendations from assessors selected by the insurance
industry.
Catastr ophic Impairment
All the Catastrophic Impairment Definition does is eliminate the opportunity for
some insureds to access no-fault benefits which are reasonable and necessary
simply because they failed to meet some artificial definition of Catastrophic
Impairment . There is no logical reason for screening insureds in order to restrict
the no-fault benefits they would otherwise be entitled to receive,
•

Why should someone who has a Glasgow Coma Scale score of
10 face an artificial cut-off of $100 ,000,00 and ten years if they
can establish that their ongoing need for treatment exceeds
$ 100.000 .00 and the ten year time period?

•

What about an insured who loses an ann or a leg and requires a
prosthetic device ? Such devices require lifelong service and
maintenance , Why should such service and maintenance stop
being a no-benefit after $100,000,00 or ten years?

•

Why should some one with a 50 % total disability (or a 10 %
total disability) be prevented from life long access to no-fault
benefits if they establish that the goods or services are both
reasonable and necessary ?

There is no logical reason for there to be any "Ca tastrophic Impairment
Designation ". It is only a device used by the insurance industry to artificially
restrict the no-fault benefits of some insureds who would otherwise be able to

establish an ongoing need for rehabilitation goods and services beyond ten years
and over the $100,000.00 limit.
6. T he only test for access to a no-fault benefit should be whether
the insured ha s established, through a Treatment Plan
pr epa red by a properly qualified treatment provider, that the
good or service is both reasonable and necessary. The
Ca tas tr ophic Impairment Designation should be eliminated.
T ORT CLA IMS
T he Thres hold
If the idea behind the threshold is to eliminate "nu isance claims" or "minor
injuries " then the most recent Regulatory definition cannot be justified. It
distingu ishes between plaintiffs based on age (school age versus working age
versus retired) and gender (more women then men are temporarily out of the work
force provid ing homecare).
The Defining Regulation was implemented late in 2003. It began to affect the
insurance industry's claims experience in 2005 at the earliest and it is unlikely
that its effect has been fully felt. Yet in the past several years , the insurance
industry has enjoyed record breaking profits. It is obvious that reducing the
number of general damage claims by means of an even more restrictive threshold
was unnecessary from a financial point-of-view.
Everyone who is inju red as a result of the negligence of someone else should be
entitled to the same level of compensation regardless of the nature of the cause of
their injuries . There should be no special test for eligibility to full and fair
compensation which only applies to innocent motor vehicle accident victims. If
the insurance industry needs to be "s ubsidized" because it can' t make reasonable
profits from motor vehicle insurance then the entire population of Ontario should
pay the subsidy through tax funded supports. The subsidy should not be paid in
full by innocent accident victims.
7. T he th r eshold should be eliminated.
T he Deductibles
Not only does the Insurance Act discriminate against those who are injured in
motor vehicle accidents by denying those who do not meet the "threshold" full
and fair compe nsation, it goes further by requiring those who do meet it to refund

a portion of their damages by way of a "deductible" . This is double punishment
for innocent motor vehicle accident victims.
The deductibles were increased dramatically in late 2003. I do not recall any
public discussio n of the adequacy/inadequacy of the existing deductibles.
•

What financial information did the insurance industry provide
in order to ju stify the dramatic increase in deductibles?

The disappearing deductibles only serve to highlight the inequity that arises form
having a deductible in the first place.
•

Why is a general damage award of $95,000.00 reduced to
$65,000 .00 yet if the award is $ 100,000.00 it remains unchanged?

Increasing Family Law Act deductibles to $ 15,000.00 has virtually eliminated
90 % or more of Family Law claims.
•

What is the ju stification for such severe restn ctions on the
entitlement of family members to receive compensation
following the death or injury of a loved one?

We go back to the original intention of the threshold, i.e., to eliminate minor
claims . If that is the role of the threshold then what purpose is served by the
deductibles other than to deny seriously injured motor vehicle accident victims
fair compensation?
8. T he deductibles should be eliminated.
9. Alte rnatively if the goal of eliminating compensation for minor
injuries is con sidered valid then the threshold should be eliminated
and th e deductibles can serve this purpose.
CONCLUSION

The presen t no-fault benefit regime in Ontario is a paper intensive bureaucratic
nightmare. I cannot image how much administering no-fault benefits is costing
the insurance industry. What I do know is the level of distrust that multiple
Section 42 exams engender in the insureds and the frustration they experience
when their treatments are denied because someone hired by the insurance
company decides that they do not need the treatment or the service that those
responsible for their treatment and rehabilitation have reconunended. Somehow
the no-fault benefit system has to be streamlined and any overhead savings

\

enjoyed by the insurance industry must be passed on to their injured insureds in
the form of the elimination of the artificial Catastrophic Impairment Designation,
which is currently patently unfair to all accident victims who require goods and
services beyond the $ 100,000.00 and ten year limits.
In the face of record-breaking insurer profits the existing Defining Regulation of
the threshold and increased deductibles cannot be ju stified. Innocent motor
vehicle accident victims should receive full and fair compensation for their
damages and losses . If the resulting insurance premiums are deemed to be
politically unacceptable then the subsidy should come from the general tax paying
population. As it is now, innocent motor vehicle accident victims are subsidizing
every other driver in Ontario through the loss of fair compensation. The savings
realized from the denial of proper compensation to these victims are being used to
reduce motor vehicle insurance premiums for the rest of us. This is a serious
injustice that must be addressed during the course of the Five Year Review.
Yours very truly ,

-

