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Q.

Where an employer applies under section 79 of the PBA for the payment of surplus from a continuing
pension plan, does section 10.1 of the Regulation have the effect of reducing the level of consent required
from the pensioners under section 10 of the Regulation from 100% to 90%?

A.

No. Under section 10(2) of the Regulation, 100% of the pensioners must consent (i.e. former members in
receipt of a pension payable from the pension fund). However, pursuant to sections 10.1(1) and 10.1(3), if the
Superintendent of Financial Services (Superintendent) is satisfied that the employer has obtained the consent of
90% of the pensioners to the terms of the surplus payment, then the court appointed representative may consent
on behalf of those pensioners who have neither consented to nor objected to the terms of the surplus payment.
In addition, section 10(2) requires the consent of :
(i)

100% of the plan members, and

(ii)

100% of all the other persons entitled to receive benefits under the plan, such as former members who
are not pensioners (see definition of “former member”) or other persons who may be beneficiaries
under the plan (such as spouses in certain circumstances).

Section 10.1 only allows the court appointed representative to consent on behalf of the pensioners. It does not
allow the court appointed representative to consent on behalf of the “plan members” or other persons.
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Q.

Where an employer applies under section 79 of the PBA for the payment of surplus from a wound-up
plan, does section 10.1 of the Regulation increase the level of consent required from plan members under
section 8(1)(b)(ii) of the Regulation from 2/3rds to 90%?

A.

No. Section 10.1 does not alter the level of consent required under section 8(1)(b)(ii). Nor does it give the court
appointed representative the authority to consent on behalf of plan members. Therefore, the consent required
from plan members under section 8(1)(b)(ii) is still 2/3rds.

Q.

Where an employer applies under section 79 of the PBA for the payment of surplus from a wound-up
plan, does section 10.1 of the Regulation alter the level of consent currently required from “former
members and other persons” (excluding pensioners) under section 8(1)(b)(iii), i.e., does it increase the
level of consent to 90%?

A.

No. Section 10.1 does not alter the level of consent required from former members, including pensioners, or
“other” persons under section 8(1)(b)(iii). The level of consent required from former members (including
pensioners) and other persons entitled to payments under the pension plan on the date of wind-up is “such
number as the Superintendent considers appropriate in the circumstances”. Under section 8(1)(b)(iii), the
Superintendent determines the number who must consent on a case-by-case basis. This is solely within the
Superintendent’s discretion.

